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Advantages and disadvantages of the resolution methods
Although considered to be the most expensive form of dispute resolution discussed,
the main advantage of litigation and arbitration is that these methods lead to a final
decision in the form of a judgment or an award.
The main advantage of mediation/conciliation, expertise and negotiation is that
these are more informal methods of dispute resolution that may avoid the hardening
of positions that occurs in litigation and arbitration. However, all of these methods
typically require implicitly some willingness of the parties to negotiate with each
other, while litigation and arbitration are more compulsory.
It is important to keep in mind that — for each type of dispute — some or all of
the methods described above may be appropriate. The timing of their use may vary.
Their use in conjunction with each other may also vary over the life of the dispute.
For example, sometimes a dispute resolution board is set up during the life of the
contract. These experts are regularly informed about the performance of the contract
and make decisions on the disputes that arise in the course of performance. If a
party is dissatisfied with these decisions, arbitration may be started within a given
period of time after the decision. Otherwise, the dispute resolution board decision
becomes final.
Another example of mixed dispute resolution method is ‘settlement on the courthouse
stairs’ of litigation through last minute negotiation.
Similarly, in arbitration, an expert may be called by each of the parties and/or an
expertise put in place by the arbitral tribunal to evaluate a particular technical
problem. The results of the expertise may lead to settlement of the dispute. In fact,
a large number of arbitrations are settled in this manner rather than proceeding to
an arbitral award.

Activity 4.4
Name four situations that you think can lead to claims under
contract.

